American Civil Liberties Union
156 Fifth Avenue
New York, New York 10019

April 25, 1968
TO: ACLU Leadership
FROM: John de J. Pemberton

I'm writing to ask your help for Hank di Suvero, executive director of
NJACLU, who was arrested in Newark, N.J. on Saturday, April 20th, by an off duty
policeman while asking an on duty policeman to arrest a man who had attacked Mrs.
Rita D'Joseph, NJACLU's education director, when she passed a picket line which had
been organized by a white vigilante group to demonstrate against NJACLU's annual
meeting. Four charges have been lodged against Hank, The following is an account
of what happened.

Mrs. D'Joseph arrived at the hotel about an hour before the meeting was
scheduled to begin to check up on some last minute details. She carried ACLU signs
and when she attempted to enter she was attacked, kicked, shoved, and beaten. After
finally getting into the hotel she called Hank who was at the ACIU office with
several board members. While he and Walter Finch rushed to the scene, Emil Oxfeld,
NJACLU bcerd chairman, called the police.

When they arrived at the hotel they found a loud and boisterous picket line
of about thirty people, many of whom were wearing army fatigues and helmets. Hank
and Walter Finch managed to enter the hotel without incident and found Mrs. D'Joseph
in a state of shock.
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When she was scmewhat recovered, they asked her to identify her chief
assailant, which she did. Hank then asked a police sergeant who appeared to be in
charge of the police, to arrest the man. The sergeant said that the man had already
been pointed out to him, that the man wasn't going anywhere and that he would get
the man's name.

Hank and Walter Finch continued to stand at the side of the picket line
discussing the situation. Next to them was a uniformed policeman. The picket line
then began to spread out and as it passed in front of Hank the first demonstrator
pushed him slightly. The second demonstrator, a woman, then shoved him against the
well and shouted that he pushed her. A man in a sport shirt came off the picket
line and arrested Hank, charging him with assault and battery. Another off duty
policeman appeared and the two took Hank to the patrol car. While in custody Hank
was struck by the man who heads the vigilante group. Neither the uniformed or the
off duty police made any move to protect Hank.

Hank was then charged with resisting arrest. Iater in the paddy wagon he
was charged with loud and obscene language and then in the police station, when he
was alone with the police, was charged with threatening the life of a police officer.
Henk, in fact, did none of the things he has been charged with.

(more)
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Later, he was held in $1,000 bail despite the fact that he is an attorney,
admitted to two bars, several federal bars, has a wife and three children and has
never been previously arrested.

On Friday, April 27, the ACLU is bringing a suit under Section 1983 of the
Civil Rights Act seeking to curb the conspiracy between the police and vigilante
groups in Newark.

IT IS MOST URGENT that you write to Attorney General Ramsey Clark with
copies to David Satz, U.S. Attorney for New Jersey, Post Office Building, Newark,
New Jersey protesting this arrest and asking for an investigation. Will you also
ask prominent persons and board members, especially lawyers, to do the same.

The idea of off duty policemen acting in the presence of approximately a
dozen on duty policemen is outrageous.

We cannot stand by and permit this to happen to an ACLU leader who is in
this position simply because he has been an activist in the community seeking redress
for civil liberties violations. As you know, he has been militant in his criticism
of New Jersey police and brought the suit to place the police department in receiver-
ship. All of his charges against the Newark police have now been substantiated by
the Newark Riot Commission Report.

Please write today!!! It is important!!!



IN a2 UNITED STATES DISTRICT COURT
Ok THE MIDDLE DISTRICT OF ALABAMA
{NORTHERN DIVISION)

...°H w~SHINGTON, HOSEA L. WILLIAMS, JULIA ALLEN,

: .aavidually and as mother anc next friend of WILLI..
~.-wEN, a winor, WILLIE ALLEN, AGNES BEAVERS, inaivid-
2ally and as mother and next friend of CECIL MCCARGO,
-R., a ninor, CECIL MCCARGO, JR., JOHNNIE COLEMAN,
-~¢ THOMAS E. dOUCK, JR., for themselves, jointly

u..C severally, and for all otners similarly situated,

PLAINTIFFS
VS.

FRZXK L..2 as Commiss:ioner of worrections of Alabama;
JOHN F. 3RITTON, CHARLIE CASHION, HERSCHELL LUTT.ELL,
'R. MAX  CLAUGHLIN and WILLIAM MITCH, as members of
wae Boa. a 0of Corrections of Alabama; A. MELVIN BAILEY,
a: Sner ii of Jefiesrson County, Alabama and all other
s> 1ff of Alabama, jointly and severally, who are
-. +lar.y situated. ROBERT K. AUSTIN as Warden of
t.e City Jail of Birmingham, A.abama and al. other
«..2ens and jailers of city anu town jaiis of
f£+::ama. jointly and severally, who are similarly

.« iteq,

DEFENDANTS

BRIEF FOix PLAINTIFFS

L e T N )

CIVIL
ACTIOGN
NO., 2" . N

R O N T an IR NI NP P S I S WP

Charles Morgan, Jr.

Counscl for Plaintifcs
5 Porsytn Street, N.W
At.ianca, Georgia 30303

Orzell Billingsley, Jr.
1630 4th Avenue North
Birmingnam, Alabama

Laughl.n McDona-d
5 Forsycth Streec |
Atlanta, Georgia 36303

Melvin L. Wulf

156 Fifth Avenue
New York, New York 10. .u
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ire Plaintiffs.

Tnis is an action zonght by six persons. Five are Negroes.
one is white. ©Of ha Nugoogs, one is confinzd »n a county jaii
swaiting retrial o » azgital charge; three wre confined in state
penal instituticns, and one has been incarcerzt:d in a city Jall
and is sappealing o nisdemeanor conviction from a city recorder's
court which, if &enided adversely to him, cousd result in his
future confinemeri ir & <ity jail. The white plaintiff is a
civil rights worher who has been, but is not presently, confined
in a city jail. They su~ on their own behalf and on behalf of
ail others similicwly situated.l

The Defendants.

The eight defendants include Alabama's Commissioner of Correc-
tions, the five members of the State's Board of Corrections,
the Sheriff of Jefferson County, and the Warden of the City Jail
>f Birmingham. The Sheriff and Warden are sued as represencatives
5 a class.2

Piaintiffs contend that the state statutes involved3 violate
the terms of the Cruel and Unusual Punishment Clause of the Eighth
Amendment of the Constitution of the United States, and the Due
Process and Edqual Proteétion Clauses of .the Fourteenth Amendment
of said Constitution. Additionally the plaintiffs attack the raciai
discriminatory prison employment practices and seek affirmative
action to -desegregate Alabama's state, county, and municipal

penal institutions and the employment of personnel there.

L. Regarding the standing of the plaintiffs see:_Singleton v. 30ard
of Commissioners of State Institutions, 5 cir., 356 F. 24 77.
(1966) ; Bailey v. Patterson, 369 U.S. 31, 33 (1962); Evers v. Dwyer
358 U.S. 202, 204 (1958) ; Henderson v. U.S., 339 U.S. 816, 823
(1950) ; Mitchell v. U.S., 313 U.S. 80, 93 (1941); Anderson v. City
of Albany, 5 cir., 321 F. 24 649, 652-3 (1963) ; Rackley v. Board

of Trustees of Orangebury Regional Hospital, 310 F. 2d 141 (1962):
Morrison v. Davis, 252 F. 24 102, 103.(1958).

2. Cf. Sims v. Frink, 208 F. Supp. 431 (1962) <
in which three Alabama Judges of
Probate served as representatives of all Judges of Probate.

3. The provisions of Alabama law said to unconstitutional insofar
as they require a policy of racial segregation are: Title {5
eeriews 414.20.52.120 11 11T (9

{ ! ’
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THE LAW
The underlying legal principles seem not contested. The
Fifth Circuit has said: " . . . It is no longer open to question

that a State may not constitutionally reduire segregation of public

facilities. See, e.g., Brown v. Board of Education, 347 U.5. 483

{(1954) ; Baltimore City v. Dawson, 350 U.S. 877 (1865 ) :

Turner v. Memohis, 369 U.S. 350 (19¢2 ) ; Johnson v. Virginia,

273 U.S. 61, 62, 10 L. ed 24 195, 196 (1963). " . . . [Iln Brown
v. Board of Education of Topeka, 1954, 347 U.S. 483 (1954) . . .
the Supreme Court effectually foreclosed the question of whecher
a State may maintain racially segregated schools. The principle
extends to all institutions controlled or operated by the State.”

Singleton v. Board of Commissioners of State Institutions, supra,

772 .~

The main issue defore thc Court is whether there are any
compelling reasons for excluding state prisons, jails and other
detention and correction facilities from the broad proscriptions
of the law. There are none. The compelling need is their speedy
and effective integration. Edwards v. Sard, 250 F. Supp. 977
(D.C. 1966).

Confinement in a prison of necessity entails a withdrawal of
cartain rights and freedoms. The courts, howevexr, have been un-
equivocal. in their holdings that prisoners' rights, under the
Cruel and Unusual Punishment, Due Process and Equal Protection
Clauses are not among these:

“Although persons convicted of crimes lose many of the rights
and privileges of law abiding citizens, it is established by
now that they do not lose all of their civil rights, and that
the Due Process and Edqual Protection clauses of the Fourteenth
Amendment follow them into the€ prison and protect them there frc
unconstitutional administrative action on the part of prison
authorities carried out under color of State law, custom, ox
usage. More specifically, prison authorities are not permitted
to inflict upon convicts cruel and unusual punishments for vio-
lation of prison rules; they may not discriminate invidiously
against a prisoner or class of prisoners, and they may not devry
to a prisoner reasonable access to the courts to test the
validity of his confinement or to secure judicial protection

of his constitutional rights.” Tally v. Scephens, 247 F.

Supp. 683, (E.D. Ark.'lQGSF-l ~ (See next page for footnote.)
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While the Supreme Court of the United States has not
ruled on the specific issue of racial discrimination in correctional
and detentional ivnstitutions, it is apparent that these facilities
are wholly within the scope of Brown and related cases. And

the Federal District Courts dealing with the problem have applied

the Brcown rationale. TIn Edwards v. Sard, supra, however,

the court refused plaintiffs relief on the grounds that they

" « « . have f2ile¢ to show that a policy of racial segregation
has motivated dormitory assignments." 250 F. Supp. at 982. 1In

Singleton v. Board of Commissioners of State Institutions, supra

atr 62, the court ruled that §955.12 of the Florida Statutes, F.S.A.

which requires racial seqregation of incarcerated male juveniles,

was a violation of the Fourteenth Amendment of the Constitution

of the United States. The Court utilized the Brown ruling,

stating that "the principle extends to all institutions controlled

or operated by the State." The case was remanded with instructions.
Defendantz contend that thz practice of racial segregation is

a matter of routine prison security and discipline and is thus not

within the scope of permissible inquiry of the courts. There is

an abundance of cases that hold that prison officials have largely

unfectered discretion in running their institutions generally and

in determining what disciplinary measures should be used. Roberts

v. Pegelow, supra; Beckett v. Kearney, 247 F. Supp. 219 (1965) ;

1. (Continued from preceding page.) See also: Fulwood V. Clemmer,
295 F. 24 171 (1961) and Sewell v. Pegelow, 291 F. 24 196 (4th.Cir.
1961) ; discrimination against inmate members of Black Muslim faith
prohibited. U.S. ex rel. Cook v. Dowd, Warden, 180 F. 2d 212

(7th Cir. 1950),_Ex parte Cleio Hull, 312 U.S. 546 (1941) ,_Bailleux
v._Holmes, 177 U.S. 361 (1959) and Cochran v. Kansas, 316 U.S. 255
(1942) ; restraints by prison officials upon inmates' preparation of
legal documents and free access to the courts constitutes a violation
of inmate's civil rights, Talley v. Stephens, 247 F.Supp. 683

(E.D. Arkansas 1965), Mahaffey v. State, 392 F. 2d 279 (1964) and
Johnson v. Dye, Warden, 175 F."2d 250 (3rd Cir.’ 1949): the consti-
cational prohibition against cruel and unusual punishment is avail-
gble to prisoners. See also: Cooper v. Pate, 378 U.S. 546 (1965):;
Waoite v. Ragen, 324 U.S. 760 (1945 ); Ex parte Hull, Supra, -

) ~ U:S.‘ex rel.~ Knight v. Rayer, 337 F. 2d 425 (7th Cir., 1964)=
‘cCioskey 'v. State of Maryland, 337 F.  2d 72 (19 64).; Childs v. i
Pecelow, 321 F. 24 487 (193 ) ;. Robertsv. Pegelow, 313 F. 2d 548 .:
{1963) ; Sewell v. Pegelow, supra'; Coleman v. Johnston, 247 F. 24 :3
Z73 (1957 ) : Mason v. Crauor, 227 Fs. 2d 857 (955) ; Tabor v. Hard-
wick, 224 F.'2d.526 (1955 ).; Coffin v. Reichard, 143 F. 2d 443 (1944 )
Monroe v. Pape, 365 U.S. 167 (1%1 ).

A




Harris v, Settle, 322 F.2d 908 (1963).

This is as it should be. Plaintiffs have no quarrel with this
reasoning. However, the courts have never held that prison officials
either on their own authority, or by virtue of State law have the
power to deprive inmates of their constitutional rights solely on
the basis of their race. The instant case is not one of routine
prison discipline that falls within the general discretionary powers
of officials. This is not a case involving a squabble or fight
between inmates. It is not a case involving the Zairness or unfair-
ness of any disciplinary step taken by prison officials. Plaintiffs
save broken no prison rules of any kind. This is a case involving
statutary segregation in Alabzma prisons and jails. Segregétion,'if
based on race, is unconstitutional in any event. But here the prison
ofiicials have no discretion in the matter. Alabama statutes compel
them to maintain racial segregation. Thus the Roberts v. Pegelow,
Supra, line of cases, cases involving administrative discretion,
has no reievance here.

The standard argument justifying racial segregation in prisons
and jails is that separation is necessary to avoid riots and racial
violence. This argument, or some subt;e variant of it, has been
made by segregationists since race became a public issue in this
country. Before the public schools were integrated, they argued
that there would be blood flowing in the streets, that neither race
really wanted integration, and that in any case, there was no issue
of public morality, only public safety. Many schools have since
been integrated, and despite the determination of some state officials
to make the transition as painfﬁl as possible, there has been little
actual vioience =-- and certainly none on the scale predicted by
segregation's prophets.

Before the integration of lunch counters and restaurants,
segregationists predicted thorough-going racial violence. The
customs of the community lay too deep to be touched by a mere |,

external act of the government: Surely at last the issue had been



joined and blood would flow like water through the streets of our
towns. Yet, except for a few isolated instances, the people
discovered that after rixing of the races mkad become a fact,
segregated lunch counters and restaurants weren't really important
anymore. The real problem had been the fear and distrust that the

old custom of separation had created and presérved.

Just as racial violence and discord had been prophesied for
every public meeting of the white and Negroes, just as surely has
experience shown that where the races have actuaily mixed, the
prophecies proved empty. Violence is not the child of integration:

it is the child of distrust and fear. when the Army began to

integrate its ranks in 1950, there were, according to Lee Nichols,

a4 career newsman and journalist,

+++ general predictions of ruined efficiency, wrecked morale,
even bloody revoit ... (Notes Made On Breakthrough On The Color
Front, Random House, New York, 1954, p.7). There were
objections from the enlisted men, who predicted all kinds of
trouble and some of the wig guys [i.e. Department of the Army
officials] jumped all over it." ibid., pp.58-59.

And indeed, there had been trouble -- serious racial disturbances,
and even full scale race riots.

Before instituting its policy of racial integration, the Army
polled a large number of white companies to get the reaction and
feelings of the men who stood to be most effected by the proposed
changes. The Army found that "about 2/3 of the men in an average
white company said that they disliked the idea of mixed companies
very much ..."

In view of its history of racial disturbances and riots, and
the predictions of even greater violence, and the expressions of
personal distaste for racial mixing from the'lowest to the highest
members of the Army chain of command, what was +the experience of
the Army once the races had been actually mixed? According to

Nichols,

"Detailed official analyses by statements of hundreds of
field commanders, showed that racial conflict «~- once a



critical military problem that led to repeated bloody riots,

had all but vanished. With Negroes and whites no longer

grouped separately, there was apparently little motive for

racial ‘'gang' conflict." Ibid., p.7.

Other branches of the Armed Forces reported similar experiences.

According to official Navy records, reports showed that Negro
personnel were being integrated successfully in previously all-
white ship's companies. "The skippers were polled and all but one
reported favorably according to an official observer." Ibid., p.60.

As far as the Air Force was concerned,

“the experiment [of integration] was succeeding beyond the
most optimistic hopes. A typical center in San Antonio,
Texas, had been training airmen without racial distinction
for more than two months with ‘no racial disturbances in '
any phase .... on or off duty.'" Ibid., p.lOl.
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In fact, in both ths Army and Navy "racial experts in the
Pentagon noted with satisfaction the result they had come to expect
in steps to end segreyation--no untoward incidents or trouble of
any kind." Ibid., p. 215.

A typical example is that of Fort Jackson. Fort Jackson is
located in the heart of the piney woods section of South Carolina,
deep in the deep South. In 1950 not even the trains and Greyhound
buses that pulled into nearby Columbia from New York and California
were integrated. Somewhere along the routé, Negroes were just sort
of sifted to the back. To use a popular phrase of the time, this
was the land of "sow's belly and segregation." The name fit and
the folks, white folks, liked it that way.

In the Spring of 1950, Fort Jackson was integrated on a massive
scale. There were no interracial incidents. The Fort had been
recently reactivated as a major infantry training base. It was
under the command of Brigadier General Frank McConnell.

The first draftees arrived in August of that year, and accord-
ing.to McConnell, he "tried to sort them by color, but they began
pouring in more rapidly; we got up to 1000 recruits a day."

Ibid., p. 109. As the recruits arrived without any pattern--a bus-
load of Negroes, and then a busload of whites, McConnell found it
impossible to sort them out on the basis of race. He conferred
with his staff, and in spite of the fears expressed by some of
his subordinates that he was going "off the deep end," he resolved

to assign recuirts to platoons without regard to race.
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The new plan went into effect smoothly, and there were no
racial incidents during McConnell's entire tour of duty at Fort
Jackson. According to McConnell, "I would see recruits, Negro
and white, walking down the street, all buddying together; the
attitude of the Southern soldier was that this was the Army way;
they accepted it the same way they accepted getting booted out of
bed at 5:30 in the morning." Ibid., p. 1ll1l.

It is another of life's ironies that the Armed Forces, his-
torically justifying its policy of segregation on the grounds of
maintaining efficiency and morale,.now justifies a policy of complete

integration on the grounds of maintaining efficiency and morale.
In Edwards v. Sard, supra, the Court said, "the association

between men in correctional institutions is closer and more fraught
with physical danger and psychological pressures than is almost any
other kind of association between human beings." T

The combat armed forces is an exception to this rule. Few
would deny that physical danger and psychological pressures are at
least as great in war as in correctional institutions. Advocates
of segregation in the Armed Forces put forth their predictable
arguments to keep units from being racially mixed: "war is fraught
with physical danger and psychological pressures--it's too serious
a business to worry about the niceties of feeling or the law:
integfation would only make the problem of fighting more difficult an.
uncertain."

Despite these arguments the Armed Forces did integrate, and
while integration did not reduce the physical risks of war, it
did reduce the psychological pPressures that Armed Forces personnel
were under. Specifically it made better soldiers of Negroes and
whites alike, for it helped build mutual confidence and respect
between fighting men of both races where before had only been
suspicion and distrust. The real source of racial tension

and trouble in the previously segregated Armed Forces



had been the single fact of segregation, racial segregation

1tself.

Explaining the low efficiency of all-Negro units in combat,
David G. Mandelbaun, Professor of Anthropology at the University

of California at Berkeley, said:

"the main reason for this is that the fact of segregation
increases the lack of confidence in each other as Negroes,
a distrust which is held and implanted by potent sections
of the larger society, and under battle stress, when the
demand for mutual support is greatest, this undermining
of confidence sometimes collapses... “their strength."
Mandelbaum, David G., Soldier Groups and Negro Soldiers,
1952, University of California Press, Berkeley and Los
Angeles, p.89-90.

As one hard fighting Negro Captain put it,

"the trouble is ... all the psychological inhibitions
{the Negro! has inherited throush generations of living
as a race apart -- the lack of faith in himself, lack of
confidence in his own race -- take hold of him, and he is
hard to handle." Saturday Evening Post, June 16, 1951,
p.30-31, 139-141.

But segregation undermines the confidence of both races.
It relentlessly and systematically keeps at a low level white
opinion of Negro ability. It is the segregated status of the
Negro that is pointed to by most whites as proof of inferiority.
The 1institution itself serves to prove itself. This viciously
circular reasoning has been termed "the self-fulfilling prophecy"
by Robert K. Merton, eminent American sociologist. Merton,

Robert K., (Social Theory and Social Structure, The Free Press,

Glencce, Ill., 1949, p.185.)
Indeed, according to Mandelbaum:

"the self-aggravating and self-defeating cycle of segrega~
tion ... does not accomplish the expedient, short range

goals of decreasing racial friction which it is supposed

to achieve. Instead it frequently tends to increase such
friction. And it is self-aggravating because officials:
frequently respond to the troubles intensified by segregation
by increasing the restrictions of segregation.ﬁ



The threat of violence and disorder is not pertinent. Even if

desegregation of Alabama's penal institutions were to inevitably
occasion some racial disturbance, no grounds exist to deny Negroes
their constitutional right to be free from racial segregation.

In Cooper v. Aaron, 358 U.S., 1 (1958) the Supreme Court
analyzed the various questions which the District Court might
consider in determining what steps should be taken to advance
integration. The Court excluded as a consideration "hostility to

racial desegregation." Cooper v. Aaron, supra, p.7. The Court

stated: "... the Constitutional rights of respondants are not to be
sacrificed or yielded to the violence and disorder which have ,
followed upon the actions of the Governor and Legislature." Cooper
v. Aaron, supra, p.l6. The Court then quoted from Buchanan v.
Warley, 245 U.S. 60, 81 (1917):

“It is urged that this proposed segregation will promote

the public peace by preventing race conflict. Desirable

as this is, and important as is the public peace, this

aim cannot be accomplished by laws or ordinances which

deny rights created or protected by the Federal

Constitution."
In conclusion, the Court stated: "thus law and order are not here
to be preserved by depriving the Negro of their constitutional

rights." Cooper v. Aaron, supra, p.l6.

Cooper v. Aaron, gupra, has been followed. See Hunt v. Arnold,

172 F.Supp. 847 (N.D.Ga. 1959). In Bush v. Orleans Parish School
Board, 188 F.Supp. 916, 930 (E.D.La. 1960) the District Court noted
"law and order are not here to be preserved by depriving the Negro.
children of their constitutional rights." 1In Griffin v. Prince

Edward School Board, 377 U.S., 218, 231 (1964), the Court held:

“Whatever non racial grounds might support a State's

allowing a county to abandon public schools, the object

must be a constitutional one, and grounds of race in
opposition to desegregation do not qualify as constitutional."

It is clear that constitutional rights may not be derogated at

the pleasure or convenience of the State.



In James v. Duckworth, 170 F.Supp. 342 (E.D.Va, 1959), the
plaintiffs brought suit to enjoin enforcement of an ordinance and
two resolutions cutting off funds for use of certain schools and

grades in local school systems. The motion to dismiss was denied,

The Court said:s

.+« the main force of Council's argument ... is the threat
of violence to persons and possible damage to school
properties valued at many millions of dollars, The President
of the Council testified that he had received fifty to one
hundred anonymous telephone calls threatening violence to
schools to which Negro children were assigned, and to schools
attended solely by Negro children if permitted to remain
open while previously all white schools were closed ....

Even if the good faith of Council may be assumed, the
argument falls by reason of the decided authorities holding
that the preservation of the public peace cannot operate

in such a manner as to cause constitutional rights to be
sacrificed or yielded." Ibid., pp.350-1.

Of course, schools differ from prisons. But prisons do have
a correctional function. One of their most important functions is
the education or, perhaps more aptly, the re-education of inmates.
For this reason Alabama's penal institutions do have educational
programs. The constitutional right to be free from a governmentally
imposed policy of racial discrimination is clear. The language of

the school cases is apposite. See Edwards v. Sard, supra, and

Singleton v. Board of Commissioners of State Institutions, supra.

See also State Board of Public Welfare v. Meyers, 167 F.2d 765

(1961).



Principles of penology which are generally accepted. Plaintiffs
contend that state enforced raclial segregation in prisons and ‘
Jails in Alabama not only violateS constitutional law, but
accepted principles of modern penology.

Daniel Glasser, the Director of thc Ford Foundation Research
Program in the Federal Correction system, stated that the history
of the evolution of penology can be "conveniently summarized
as a sequence of three "R's" ... Revenge, Restraint, and

Reformation." Glasser, Daniel, The Effectiveness of a Prison

System and Parole System, the Bobbs-Merrill Company, Inc., 1964,

p.6.' According to Glasser, this nation is in the last of these
evolutionary stages, and the most distinctive contribution being
made by the United States to international penology 1is its
emphasis and investment in prisoner education and rehabllitation
programs. Ibid. p. 260

The modern prison reform movement began in earnest in the
United States in the mid 19th century. The reform movement broke
with the older theories of criminology which emphasized severe
discipline and isolation calculated to make men penitent. "
the new movement fostered efforts to achieve more positive changes
in the offenders by education and by vocational training."
Ibid. p.260. The new penologists felt that prisons and correctional
institutions should be more than merely places where men are
incarcerated and punished. Rather, they should be places where
inmates are educated and if possible reformed so that upon their

release they could take their places in society as useful citizens.

See generally: Dressler, David; Practice and Theory of Probation

and Parole; 1959; Columbia University Press; New York. See also:

Readings in Criminology and Penology, Columbia University Press;

New York and London, 1964.



It is patent that racial segregation in prisons flies in
the face of the basic principles of modern penology. None but
the most cynical would claim that raclal segregation helps prepare
inmates for life on the outside. The released inmate goes to
live in a racially mixed world. This is increasingly &a lesson
of American life. He is poorly prepared for this experience by
prison life which has taught him that the races must be kept apart.
He has been taught by the prison system which has been his world
and complete reality that the Negro and white races cannot live
together, that the races are different, pasically and essentially.
This is sinister and even cruel preparation for men who must learn
to live in a society struggling to solve racial problems.

If inmates in Alabama are being "educated", it is an
education in reverse. TFor instead of learning to respect the law
and the rule of law that governs the world beyond the bars of
his cell, he learns, and especially the Negro inmate, only contempt
for the injustice of the law and bitterness over the basic in-
equality of the law that forces him to 1live in segregated quarters,
eat in a segregated dining room, sleep in a segregated cell block,
exercise in a segregated prison yard, work on a segregated work
detail and worship in a segregated prison chapel if one is avail-
able. "In whatever is done for the prisoner it must never be
forgotten that he must be fitted to re-enter the everyday life of
the community. Whatever is possible to fit him for this experiment
in free 1life should be done." Henderson, Charlcs Richmond,

Penal and Reformatory Institutions, New York, The Russell Sage

Foundation, 1960, at p. 232.

If the Alabama prison system is to fulfill its obligation
to the citizens of this state, and nation, to whom it daily sends
released inmates, it must make an effort to prepare them for life
in the real world, the world of whites and Negroes trying to

resolve their actual and imagined differences amicably and

openly.



The Cruel and Unusual Punishment Clause.

The Cruel and Unusual Punishment Clause of the Eighth Amend-

ment is applicable to the States. Robinson v. California, 370

U.S. 660 (1962); Jordan v. Fitzharris, N.D. Calif, No. 44786,

F. Supp. (1966) .1
"Cruel and unusual punishment" is not static and unchanging.
The phrase has grown as have our standards of civilization and
enlightenment. In 1885, the Supreme Court acknowledged that:
"what punishments may be considered as infamous may be
affected by the changes of opinions from one age to another.
In former times, being put in the stocks was not considered
as necessarily infamous . . . But at the present day [it]
might be thought an infamous punishment." Ex parte Wilson,
114 U.S. 417, 427 (1885).

The Court in Jordan v. Fitzharris,2 discerned three approaches

to the problem:

“The first approach is to ask whether under all the circum-
stances the punishment in question is 'of such character . . .
as to shock general conscience or to be intolerable to
fundamental fairness.' Lee v. Tahash, 352 F. 2d 970, 972 (1965)
Such a judgment must be made in the light of developing concepts
of elemental decency. Weems v. U.S., supra, at 378; Trop V.
Dulles, 356 U.S. 86, 100-01 (1958) (opinion of Warren, C.J.);
Rudolph v. Alabama, 375 U.S. 889 (1963) at 890 (dissenting
opinion of Goldberg, J.). Secondly, a punishment may be

cruel and unusual if greatly disproportionate to the offense
for which it is imposed. Weems v. U.S., supra; Robinson V.
California, supra, at 676 (concurring opinion of Douglas, J.):
Rudolph v. Alabama, supra, at 891 (dissenting opinion of Gold-
berg, J. ). Finally, a punishment may be cruel and unusua}
when, although applied in pursuit of a legitimate penal .aim{
it goes beyond what is necessary to achieve that aim that is,
when a punishment is unncessarily cruel in view of the purpose
for which it is used. Weems v. U.S., supra, at 370;: Robinson
v. California, supra, at 677 (concurring opinion of Douglas, Jg.)
Rudolph v. Alabama, supra, at 891 (dissenting opinion of Gold-
berg, J.)."

The California Court held that the use of so-called "strip
cells" violated "elemental concepts of decency," Jordan V. Fitz-
harris,3 and was thus cruel and unusual punishment prohibited

hy the Eighth Amendment of the Constitution of the United States.

1. A copy of Jordan v. Fitzharris, supra, is attached hereto as
Appendix A.

2. Appendix A, pp. 9-10.

3. Appendix A, pp. 11-12,



Racially segregated prison facilities are similarly a violation
of elemental concepts of decency within the meaning of Jordan

and Trop v. Dulles.

. . . [T]he basic policy reflected in these words is firmly
established in the Anglo-American tradition of criminal
Justice.’ Thé“phrase“iﬁnoﬁr.Constitutibnfwas'taken“direcﬁly from
the English Declaration of Rights of 1688, [citation omitted]
and the principle it represents can be traced back to the

Magna Carta. The basic concept underlying the Eighth Amend-
ment is nothing less than the dignity of man. While the

State has the power to punish, the Amendment stands to assure
that this power be exercised within the limits of civilized
standards." Ibid., pp. 101-102.

State enforced racial segregation, no matter what the painful
history of that practice in this country has been, is for this age
and generation a violation of elemental concepts of decency and a

derogation of the dignity of man, Brown v. Board, supra; Jordan

v. Fitzharris, supra; Trop v. Dulles, supra; Weems v. U.S., supra:

The Civil Rights Act of 1964; Lee v. Tahash, supra . What constitute
fundamental decency and the dignity of man " ... . must draw its
meaning from the evolving standards . . . that mark the progress of ¢
maturing society." Trop v. Dulles,supra, 102. The history of civil
rights legislation, and the decisions of the courts, makes it too
plain for argument that the practice of racial discrimination is a
violation of the fundamental concepts of American democracy and

the commitment of that democracy to the belief in the dignity

and sanctity of each citizen. Racial discrimination in prisons,
jails, and other detention facilities denies this fundamental commit-

ment and is thus in violation of the Eighth Amendment.

Employment

Alabama statutes pertaining to state and local governmental
employment are not facially unconstitutional.
The personnel system was instituted in Alabama in accordance

with Amendment #88 to the Constitution of Alabama of 1901.
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Appointments and promotions in the civil service of this
state shall be made according to merit, fitness and effici-
ency, to be determined, so far as practicable, by examination,
which, so far as practicable, shall be competitive under

such laws as the legislature may enact.

The constitutionality of the merit system was upheld in Heck v.
Hall, 238 Ala. 274, 190 So. 280 (1939).

Racial discrimination may be subtle as well as obwious. It
may occur in the application of a statute rather than on its face.
Section 305 of Title 55, Code of Alabama (1940) Recomp. 1958

provides:

- « . All persons who have been honorably discharggd from
the army . . . who served in the armed forces of the United
States during the period of a war . . . shall have five
points added to any earned ratings in examination for entrance
to the classified service; provided, however, that such a per-
son be a gualified voter in Alabama or has been a resident
of this state for two years next preceding his or her appllca-
tion. . . . [Emphasis supplied]

Section 296, ibid., provides:

. . Organization of thé state,personnel:board. . . . Each
member shall be a person over twenty-one years of age, of
recognized character and ability, shall have been a bona
fide resident and a qualified voter of this state for not
less than five years next preceding his appointment . . . .
[Emphasis supplied.]

The qualified voter requirements discriminate against Negroes,
and deprive them of the equal protection of the law. Negroes in
the State of Alabama have been systematically discriminated against
as a class in the area of voter qualification. Negroes, as a class,
simply have not been allowed to register as voters in Alabama. The
Voting Rights Act of 1965 was in answer to this exclusion.1

Decisions are legion holding that Negroes may not be system-
atically excluded from serving on juries. A rationale of these

cases is that Negroes do not receive fair treatment at the hands of

all-white juries.

l. See_South Carolina v. Katzenbach, 383 U.S. 301 (1966). This
court is familiar with numerous decisions in this and other Alabama
Districts holding that Negroes have been unconstitutionally denied
the right to vote. Indeed, the assignment of federal examiners

to several Alabama counties has been deemed necessary.
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It requires little imagination to conclude that a Neéro
will not receive equal treatment from exclusively white prison
personnel. More importantly, white-only employment practices give
an appearance of unfairness, an appearance no doubt aggravated
by the confinement and subjugation implicit in prison practices.
The state employment system provides for appointing
authority discretion:

. « « Whenever a vacancy is to be filled by appointment,
the appointing authority shall submit to the director a
statement of the title of the position, and if requested
by the director to do so, the duties of the position and
desirable qualifications of the person to be appointed,
and the request that the director certify to him the names
and persons eligible for appointment to the position. The
director shall thereupon certify to the appointing authority
the name of the three ranking eligibles from the most approp-
riate register . . . . In the event that there does not
exist an employment register which the director deems to be
appropriate for the class in which the position is established,
he shall prepare such a register within a reasonable time after
receipt of the request of the appointing authority that eligi-
bles be certified. Whenever an eligible has been certified
to and rejected by appointing authorities three times, the
director may remove the names of such person from the employ-
ment register. (Code of Alabama, Title 55, No. 307, 1958)

Although the statute itself does not compel discrimination, it
does permit it,

Thus :

Cleil Ser'vice Feaulations prUNida et galechiagn mtes De made

from among the highest <hrec <ligihloe available for appoint-

ment, the so-called 'role of three.' If the hiring agency

discovers that one is a Negro, it may hire one of the others.

If all are Negroes, it may return the certificate-and under

certain circumstances request more names or f£ill the job by
transfer, reinstatement, or promotion. (Employment, U.S.

Commission on Civil Rights, 1961, Book 3, Part V, pp. 39-40)

In their 1961 report the U.S. Commission on Civil Rights
recognized the manner in which an entrenched lily-white operation-
wil) perpetuate discrimination.

In a program that permits segregated offices, selection of

its own employees by race, and the processing of discriminatory

job orders, it can reasonably be expected that some employees

will use their positions to perpetuate thelr own private

prejudices. (Ibid., p. 124)

The qualified voter provisions of Alabama law bar many Negroes

who have not been allowed to register to vote from obtaining

emp loyment.



In People of the State of New York v. OQOffice Temporaries, Inc.

New York Supreme Court Special Term, Part II, No. 41159, . -

2l

f+:i4°  the court, in an action brought under the New York
fair employment law, ordered the offending employment agency to:

prepare a new form of personal registration card containing
no space for identification by race, creed, color, or national
origin. . . .

and not to
solicit, accept, record, nor honor any specification by a

customer limiting the selection of temporary office help
on the basis of race, creed, color, or national origin. (Ibid.,

P. 827)
In Arnett v. Seattle General Hospital, 395 F. 24 503, . . %
T . L0 % LY the Washington Supreme Court, sitting en banc,

found that where no Negro has ever been employed in the dietary
department of the defendant during the twelve year regime .

of the chief dietician, the denial to the complainant of the
opportunity to file an employment application constituted an unfair
practice within the purview of the state's anti-discrimination law.

And in Kenosha County Department of Public Welfare v. Industrial

Commission of Wisconsin, NE 24 8 Race Rel.
585 (1963), a Negro woman took the Civil Service test of the State
of Wisconsin and qualified for the position of caseworker. Of the
three persons originally certified for the position, Miss Chambers
was the only one who reported for the interview and was willing to
work permanently, but she was not hired.

When another position of caseworker became available, no
eligible person remained on the roster. Miss Chambers' certifi-
cation had expired. Although the Kenosha County Welfare Department
could have provisionally appointed her, it did not do so. The
court held that the Kenosha County Department of Public Welfare
practiced racial discrimination in violation of the provisions of

Sec. 111.31-38 of the Wisconsin Fair Employment Law.



It is not enough that a governmental agency hold to the
specific requirements of the applicable civil service law

in filling positions. On top of this the employing agency
must comply with the specific provisions of the Fair Employ-

ment Law. All government agencies and bureaus must respect
the law. (Ibid., p. 587)

Although theze Adiscriminatory empleyment cases involved fair
employment statutes, it ie¢ clear that redress for employment
discrimination may be secured under the Fourteenth Amendment and
applicable civil zights statutes. (42 U.S.C. £1983) In Johnson
v. Yielding, 165 &. Supp. 76 (N.D. Ala. 1958), suit was instituted
by a Negro againét nemb»rs of the personnel board and its directors
because, allegedly, they refused to allow him to take an examination
for the position of police patrolman on accout of his race. The’
plaintiff alleged violations of the "equal protection" and
"privileges and immunities" clauses of the Fourteenth Amendment,
while seeking relief under 42 U.S.C. §1983, and the Federal
Declaratory Judgment Act. Although the court held the action barred
by a one-year statute of limitations, the second conclusion of law
stipulated: "This suit arises under the Constitution and laws of
the United States" (Ibid., p. 79) , the court stating that even in
the absence of a fair employment statute a remedy for violation of
constitutional rights in the area of employment discrimination lay
under the applicable civil rights statute.

Todd v. Joint Apprenticeship Committee of Steel Workers of

Chicago, 223 F. Supp. 12 (N.D. Illinois 1963); rev. 332 F. 2d 243
(7th Cir. 1964); cert. denied 380 U.S. 914, was a class action broug:
by three Negroes alleging systematic exclusion of Negroes from a
craft of iron workers and from apprenticeship to that craft, resultii
in exclusion from employment in constructing a federal office bu;ldir
The defendant union had naver employed a Negro.

The court found that such systematic exclusion of Negroes from
apprenticeship programs for training iron workers violated the
plaintiffs' right to equal protection under the Fourteenth Amendment
It is particularly significant that the court found a history of

exclugion of Nearoes bv the defendant union and reasoned from this



context to conclude that in this particular instance the plaintiffs
were denied their right to equal protection of the law.

In addition, the court recognized that mere failure of Negroes
to apply for the apprenticeship pfogram would not suffice to rebut
the presumption of systematic exclusion.

I find that the Negro community as such knew of this policy

of the Joint Committee and the Union and that because of the

inherent and patent futility of such action sent few application:

in recent years to the Joint Committee of the Union. (223 F.

Supp. 12)

The failure of Negroes to apply for employment with correctional
systems in Alabama could be attributed to this. But that
failure, if it exists, is not relevant here.

The defendants~--relying on the discriminatory practices of'
other state instrumentalities--cannot absolve themselves of the
obligation of affording these plaintiffs their constitutional
righté. Indeed, an order must be fashioned to provide for the non-
discriminatory employment of prison personnel. The defendants
should, if Negro applicants are otherwise unavailable, be allowed to

go beyond the state merit system and local acts relating to civil

service to seek employees.



CONCLUSION

The mandate of equality accompanies Americans in their
contact with state government. Equality before the law is the
cornerstone of American democracy. To deny Negro prisoners the
equal protection of law is to deny the equality guaranteed by
the Fourteenth Amendment.

That a man should be confinéd in separate circumstances
solely because of his race certalnly constitutes a punishment
forbidden by the Cruel and Unusual Punishment Clause of the
Eighth Amendment.

This court should:

(1) Declare statutes requiring racial segregation

in penal institutions unconstitutional.

(2) Order that steps be taken to affirmatively
integrate these institutions and

(3) Order the defendants to employ prison personnel
On a non-discriminetory basis and, if necessary to do
this, excuse them from compliance with state merit
system and civil service laws.

Respectfully subm%fted

[h v\r l/ Ct- L,
ar S or a r
S al e g /

Charles Morgan, Jr.
5 Forsyth Street, N.W.
Atlanta, Georgia

Orzell Billingsley, Jr.
1630 Fourth Avenue North
Birmingham, Alabama

Laughlin McDonald
5 Forsyth Street, N.W.
Atlanta, Georﬁia

Melvin L. Wulf
156 Fifth Avenue
New York, New York
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Office at Atlanta, Georgia on this the 3lst day of October, 1966.

s/ Laughlin McDonald

M. Laughlin McDonald
5 Forsyth Street, NW
Atlanta, Georgia
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This is a civil rights action in whicin the
to havce been unconstitutiohally,subjected
£0 cruel and unusual punishment. The action is brought
snder 42 G.S.C. §§ 1981, 1983, 1985(3) and 1986; the
Court's jurisdiction is had under 28 U.S.C. §§ 1331 and - L

1343, Plaintciff prays fox injunctive and monetary relief. -

A\
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?laintiff Robcru Charles aordan, Jr., is an
Zomace of the California.Correctlonal Tramnxng.Facmlluy
: Soledad. Named as defendants are the State of |
California,;ghe Coxrectional Traln;ng Facility at Sdleda&%

tac sirector of Corrections of the State of California,
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| .. .. the Superintendent of the facility at Soledad, and U
B 1 - ‘
varlous subordlnate offzczals at Soledad

| The actlon was Lnltxally oegun by the. plaxnulff’

‘Af actxnﬂ on hls own behalf and prdceedlng in forma .
| pauperls. Thereafter, the court appoxnued Charles B. |  [ = ‘;"? 
E_Coh}er, ESq."df San Francisco, to represent Mr. o . |
f Jdrdah in all further proceedingé. %1. Cohler' 5 coﬁ-‘Af*  ""j‘f

mendable zeal and devotion to the cause of the lndlgenu

| plalntlff in 1arge measure made pOSSlble the successful
- result. TER T | . | 'f: i
o f’ élainfiff*g chei énd wnusual pdnishmeﬂt’contéﬂtigﬁ i;;j;';:f
arlses ouL o;lhls conflncmen from July 9 until July 20, 1965,,; s

'
......

jln a so-called "strlp cell" at Soledad. The strip cells

(6 in number) form part of the lSOlathn section of the
2 .
. prlson s maximumasecurlty AdJustmenu Center. Each strip. |

e coa )

;;E,f;gi cell méasures approx1mately 6' O" by 8 -4, The side ana\. . |

VWV;: ;éar waIls are solld concrete, as is the floob. ,Lhe front
‘f‘wall ls constructed of steel bars covered by a metal sc:eén.‘ “uﬂf‘ .
;;‘Access is gained.throdgh a sliding barred déor. A second o

él - front wall is locaued 2'-10" from the oarred wall, thus |

. formlﬂg a klnd of vestxbule between the cell. proper and the

corridor. Set into this otherwise solid wall are a 24"%36"

“barred and screened window opening and a hinged steel door

with a 12" x 18" barred and scréened window opening. The B -

"w ‘\'ea\ .
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window openings in this outcr wallﬂand'outér door can be closed §4

£

%

_ ¢

off by means of a metal flap which is hinged at the bottom of i; ® g
s;‘QJ%4

cach window and can be swung up and latched at the top of the

»

L Tne court reserved ruling on a deiense motion to disiniss
thc action as against the State of Jalifornia and the Coirjet- e

tional Training Facility at Soledad.  Desirable though ~L:
‘might be to have injunctive relief run against the
the institution, it is aﬁoaran Lnat they are np4
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window obening. Immediately outside of this outer wall is an ja

proper partn.c..

,' v/ﬁ to this action:lkigggfanxoo V. Ez 365 U. 57167, 187~ 09 \1961), Ao ?
~ & &Williford v. Calif6riia, 352 ¥ 74, (9th Cir. 1985 -
’?ﬁ)o Uniiced Statecs~ex rel Lee v, 7131n01s, 43 F.2d4 120 (7Ln Clr ]905) -3
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8'=7 1/2" wide corridor which runs past the six strip

. ‘cells, through a barred barrier with a locked door, past
t. thé'éighteen isolation cells,;through'a "'sally port" |
'(a small rectangular, barred enclosureThaving t@o locked

? §; ~doors) and into another corridor where it éerhinates.:"ﬂ

.+ In this latter corridor is located the officers' area.

Le
Nl

' Thus the strip. cells are placed at the opposité end off'

' ‘

:be wingvfromﬁthe officers' area and an'officerAmust pass
f_thréugh'thréé'locked dooxs to get’from his.aréa to the
" strip cells, Across the corridor, from the strip cells
‘islthe outer wall of the wing. This‘wall.has barred
. windows which formerly contained glass'bﬁt now are |
'_llpi y:1 partially covered by sheet méEa}. | S

The interioirs of the\étrip‘ceils are entirely“
AR ;: ‘devoid of furnishings except\gé\followsr- Four of the
‘L)_JStrip cells have an ordinary commode toilet encased Eﬁ'
}'poncrete.“ The rémaining two strip. cells have a so-called :
'l“Qriental" toilet, i.e., a hole in the floor. None of |
_‘I"the toilets éan‘be flushed by the OCCupant.of;fbe.cell;,
- ' C . ‘ o . ) L .
‘,;_but mpsﬁTQe'flusth from outside the cell by dn=offic¢r'véJ?g*--~

< - . or an inmate, porter.. The flushing mechanism is located - !

“7in'a ‘tunnel immediately behind the row. of strip cells.
Heat and ventilation are'supplied to the

"o s w o,

'QQQ.; .3trip cells through two ducts located high on the react ., .
;.7,wallsﬁqf’thgicells. The cells have no interior-source: .. ./ =«

~5 3'A.,n f of light. When the flaps on the outer wall are closed

b 7 the cells are totally dark\ekcept for such light 2s ma

+ seep in through the cracks around the flaps and the
outer door. - B LT

The strip cells, as described above, are the

i most secure and have the least facilitcies of any cells

‘\

in the facility at Soledad. They xepnresent the most
4. The ceLl in which plLaincifit was .coniined during the
: period of time which forms the basis of this action was
i one of the four strip cells having a commode toilet.
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";exureme form of con;inement the Lnstxtuulon ‘has to

. 4o£fcr._

”f{:that he was. placed 1n a strip cell on the evenlng of

. .
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Plaintlff testlflcd and the records 1nd1caLe

Frlday, uuly 9, 1965. _ He remained contlnuously in the

cell until the morning of Tuesday, July 20 1965 except

. for a brief perlod on Tuesday, July 13 ‘when he was

1Vremoved from the cell, taken to a hearing before the

Disciplinary Committec, and returned to the cell,

N

'of light and,ventilation for twelve days, except

The amended complaint filed by Jordan, through:

- his appointed counsel, part culallzed hlS grlevances

:eand charged substantlally as follows:

On or about July 9, 1965, plaintiff was
placed in a special ounlohmcnt unit at the
Correctional Tralnlng Tacility, known as a "strip
cell" (hereinafter referred to as "strip cell').
Plaintiff was continuously confined in solltary
confinement in said strip cell for twelve

'consecutlve days.

During plaintiff's confinement in said strip
cell, plaintiff was forced to remain 'in said - -
SLrlp cell with said flaps and door of the second ...
wall closed. As a result, plaintiff was deprived .
that twice a day the door of the second wall was:
opened for approximately fifteen minutes.

The interior of said Strlp cell is without

" any facilities, exccpt that there is a raised

concrete plaeform at the rear of the cell L
containing a hole to receive bodily wastes. There

is no mechanism within the cell for "flushxng

bodily wastes from this hole. '"Flushing' is
controlled by personnel of the Correctional

Training Facility from the exterior of said strxo Coe

. cell. The hole was only "flushed" at approximately .

8:30 a.m, and 9:00 p.m. on some of the twelve days

"plaintlff was oon;xned in saxd strzp cell

b,

L
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- During plaintiff's confinement in said
= strip cell, the strip cell was never cleaned.
As a result of the continuous state of filth to
- which plaintiff was subjected, plaintiff was ,
...+ 'often nauseous and vomitted, and the vomit was
i mever cleaned from the plaintiff's cell, When
. plaintiff was first brought to the strip cell, o
... the floor and walls of the strip cell were . B
. covered with the bodily wastes of previous - . Ve
-inhabitants .of the strip cell.  Plaintiff 'is ,
- informed and believes and on that basis R
alleges that said strip cell had not been '

... cleaned for at least thirty days-before , ';ﬂ
o 0 o plaintiif was confined therein. ' '

ST Plaintiff was forced to remain in said
o S . Strip cell for twelve days without any means :
SN . of cleaning his hands, body or teeth. No
means was provided which could enable plaintiff

~'to clean any part of his body at any time. -
Plaintiff was forced to handle and eat his food '
.ol -7 without even the semblance of cleanliness or any
v provision for sanitary conditions. ‘ '

/

CO00 0. oovi T confinement in said strip cell, plaintiff was .

SR .+, -mot permitted clothing of any nature and was forced

n. %o Lo remain in said strip.cell absolutely naked, :
it Thereafter, plaintiff was given a pair of rough .-
*.. 7 overalls only. R

LS _For the first eight days of plaintiff's

Plaintiff was forced to remain in said
strip cell with no place to sleep but upon the
cold concrete floor of the strip cell, except
that'a stiff canvass mat approximacely & 1/2
. feet by 5 1/2 feét was provided. Said mat was so
“stiff that it could not be folded to cover C
- o plaintiff without such conscious exertion by

© o' plaintiff that sleep was impossible. Plaintiff
i ... .1s six feet and one inch tall and could not be .
.17 adequately covered by said stiff canvass mat
i7" even when holding said mat over himself. The
.. strip cell was not heated during the time that
T n vl plaintiff was forced to remdin there, B

Plaintiff is infocrmed.and believes and on
t.i that basis alleges that plaintiff has been and may
"~ ,7" be subjected to confinement in said strip cell
V' " without the authorization of the Superintendent,
=7 the Deputy Superintcndent, the Associate Super- -
1.0 intendent, or anyone of comparable administrative ,
ot rank; that lower-rank personnel of the Correctional
<o |\ Training Facility purport to have exercised and .
‘v 7 intend fo exercise in the future broad discretion
. in confining plaintiff in said strip celly that |
~saild lower~-rank personnel purport to have the dis-.
~crétion - to cdnfine plaintiff in said strip.cell
for 60 'consecutive days; and that there are no

4

»

ﬁgm@f?ﬂfﬂ3}f;ﬁﬁe“standardsffpr7the,proper.exe:cise of such
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o On many occasions prior to July 9, 1965,
..+ .plaintiff has been confined in said strip :
© . cell, plaintiff is continually living under the '
threat of repecated confinement in said strip
cell, and plaintiff is comstantly subject to

.- confinement in said strip cell pursuant to SR

‘ ;0 ¢+ purported. disciplinary procedures as they S
' .. presently exist and will continue to exist unless -
. .. - enjoined by ‘this Court, . T -

LU L Plaintiff has been denied adequate medical

. . o..care prior to, during, and subsequent to said
.t , confinement in said strip cell,. despite repeated .
...+ oral and written requests for same made in good

'+ faith by or on behalf of plaintiff. ‘

. Prior to and subsequent to said confinement
~,  in said strip cell, plaintiff has been forced to
.0 endure confinement in "O Wing" of the Correctional =
"+ Training Facility without adequate protection o
from the raw outdoor elements, in that plaintiff's
- cell front offers no protection from the elements,
being only bars, there are no window panes for

Lo+ . the large window opeaings in the outside wall

.0f the corridor which is directly outside plainte
iff's cell, and there is insufficient artificial -
heat, if any, to combat the outdoor climatic '
conditions which prevail ia plaintiff's cell,

.- Jordan, called as a witness on his own ., .- .

‘behalf, gave testimony which fortified the' foregoing =

allegations. He testified categorically concerning the
-practices’ engaged in by the defendants. He was subjected
.to a lengthy and searching cross-examination by the two

“attorneys representing the defendants. His testimony is

W

. clear and convincing. (Tr. p. 368, e

£y

c seq.)

More particﬁlarly,‘Jordan dischargea the burden

'

cast upon him with respect to the peridd of time‘he was
confined in the strip cell; the fact that he was deprived -
of clothing for the period of time,'at least for seven.
;daysg that he was required to sleep on a strong blanket .
111 adapted to the uses for which it was put; that the
7flap§ were closed practically all of the timejthus depriving
him of both light'and‘adequatetventilation in.the cellj |
that’thg elemehts éf’cleanliness were likewise deprived
him,, to-wit, water, sosp, towel, tooth;bfﬁsh;‘toqthpgste;

implements‘for cleaning the ceil; and shower. (Tz. p. 378, e; s

. '

60 . ' N ot ’
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.7 porte and Warren Wells.

. ‘testimony were subjected to wvigorous and searching
. -\ :

"Alexander, Melvin Allison; Wendell Harris, Siegfried
, - 5 . . ,

e we L O T Y S T PRy ' .. -

e U8 esemeas navt tan

. “'.‘-

| It ig;evident from the foregoing narrative .' .
of Jordan's testimony that he was reouired to eat the
meager prxsoo fare in the SLCﬂCh and filth that surrouoded
~him, together with the accompaﬁylnﬂ odors that ordxnarlly
permeated the cell. Absent the ordinary means of cleans-.

ing his hands preparato*y to eating, it was suggeéted’byf ;

;-the prlson consulting psyehiat"’ st, Dr.. Hack, that he .

mlght very well use toilet paper for thlS purpose olus

hls small ration of watet, bexng two cups a day. k 'T. P 597)
Regardxng medlcql care: Jordan requested |

from time to tlme medlcal assxstance nrough the medlcal

F

ofrlcer, Dr..Kunkel. ‘As evidence of the limited medlcal

t

.care provided, the official reco"ds demonstrate that Dr..

3

Kunker came into the wing whcre the strip cells are

located and spent.eight minutes on one occasion and-ten

‘minutes on another occasion, thus servic i ng the one huﬁdred

. and eight inmates.

On behalf of the plaintiff, the following . .
. 3 [~] . .

. inmate witnesses were called: Alfonso Esparza, Herman

’

At the request of the State the testimony of

“the foregoing witnesses was taken .at the Soledad Facility,

‘with the exception of Wells who is on parole and was heard’.

.+ - in’'the courthouse in San Francisco. '

It is to be observed that the inmates and their

4 T’Il.au.znt.n.ff's Exhibit No. 12

S It nmay be observed parentnettcallj that Lsparze'und Wells

Twere subgcc cd to 58 days in the strip.cell with .Llﬁu":j,

. save four days' removal over theThanksgiving notloey

> rt
l—"

Esparza refused to turrd over his COVeralls. ie tes

ified
that as a result he was hoL in the face with a teaxr gas

' gun,

PP



credible'and convincing.

Dr. Edward Kunkel, Chief Medical Officer at Soledad;

' Robert Donnelly, Deputy Superintendent at Soledad;

. . . : e

e . capp, . ..
Ul K DIV T IR ERRCE R [y .
* v €0 ba U ap e e e b es as

C. sestont bart.rner

cross-examination. Notwithstanding such scrufiny;
the narratives contain the essentials of truth and are
‘The Court during the course of the proceedings

heard the following witnesses presented by the defendants:

\

‘Dr Raymond Hacm Psychiatric Consultant at Soledad;

 Terry Caldwelx Correctional OELlCe“' Raul Mata, B

- Correctional Officer; John Nash, Cor"ecrroeaL O”’ cer; .

George- Johnston, Program AGﬂlﬂlSLratOf Alfred DeCasll

‘~;Correctional_Counselor;,Clemett Swagerty, Associate

. Superintendent; William Kiepura, Correctional Counseler;_'

Robext Hoagland, formerly a COfr»CulOﬂal Orzlce: at

,snospervinstitution; William Friedrick, Correctional ~*
';sF tzhacrls, Superxntenaenu.

ﬁhuﬁsn drsha'of.some precedentisl\balue; It may be noted
'}DLSLrlct Court 'in this Circuit has undertaken to inquite,

into the procedures and practices of a State penal

v, institution in a. proceeding of this kind.

o,

" Soledad, now a Correctional Pro ccam Supervisor at
] ‘ . ‘

' Sergeant; Roland Lovett, Chief Engineer; and Cletus

' : 1 S PR = ] S A - L
The trial itself, xrepresented an intensely

~

3 . ’ - . - \ 1 - > e .
that this is the first occasion that the Uanited States

' "ne legal p rinciples applicable, ure not in

serioﬁsshispute; The Clucr and Unusual “unlshmeﬂt clsuse ¢

¢

of. 1e ibntq Amendmenu is apollcaole to the states ',-}7'jﬁk

R o

LI oubh ehe Duc rocess ‘clause of the Fourteenti Amc.ddent,ﬁ»

fRobinson v. California, 370 U.‘S 660 (1962) The,vaxi."’ BN

3

5
e

[

ghts Act, 44 U.S.C. §l98 creates a cause of ‘action for .,

eprivat ions, . by persons ac“'ng under color '0of state law;

‘.-

v

3 . a . 8.
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of rights secured by the ConstltuLlon fSeé.Monroe V..
"2323 365 U.s. 167 (1961) Per'sons confined in state
) prisons are within the protection of 42-U.S.C.‘§1983.
yarg;e Cooper v; Péte, 378 U.S.546 (1964); Weller v. Dickson,
| 314 F.2d 598 (9th Cir. 1963); Stiltmer v. Rhay, 322
F.2d 314 (9th'Cir; 1963)” The fight'to'Berree from -

“cruel and unusual punlshmcnu is one. of the rmgnts that
.a state prlsoner may, in a proper case, enforce under

'§l983 Talley v. Stephens, 247 ¥, Supp. 683 (E.D.Aikﬁ

1965) United St tates ex rel hancock v. Pate, A B .
223 F. Supp. 202 (N.D. I1l. 1963); Redding v. Pate, 220 . »
_.f F. SUpp.'124 (N.D. ill; 1963); Gordon v.,Gargi%on, 77 fCG; .
..F. Supp. 477 (E.D. Ill. 1948); Lee v. Tahash, 352 F.2d N_.—-

N .

Y

L 970, 972" (8th Cir. 1965) (Dictum).
' ""Whau constitutes a cruel and unusual punish- .

. ment has not been exactly decided." Weems v. United X

- states, 217 U.S. 349, 368 (1910). This statement is as

. true today as it was in 1910. It is possxble, however,
to identify tnree geﬁe:aL appcoacnes to the question.
;X<§gé Rudolph v. Alabama, 375 U.<S, 889, 889-91 (1963),

(dissenting opinion of Goldberg, J.). The first approach

. is to ask whether under all the circumstances the punish=-
~ment in question is "of such character ... as to shock

~ general conscience ox to be intolerable to fundamental .

. fairness."  Lee v. Tahash, supra, at page 972. Such a

. - judgment must be made in the light of developing concepts

of eleﬁental decency. Weems v. United States, supra, ,'KT
/”</:; 378; Trop v. nulles,'sss'uf . qa,”100401'<1958) o

(opinion of Warbcn C. J )3 Rudolph V. Alabqua, supba, at
890 ~(dissenti ng oanLOﬁ of Goxdbcrg;vu.>. Secondly, a .

punlshmenu nay be cruel and unusqal if greatly disproportcionate”

9.
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- . temont badome:

to the offense for which it is imposed. Weems v. United

- 4
tates, supra; Roblnson‘v. California, supra, at 676

(concu rrlng Oplnloﬂ of Douglas, J.); Rudolph v. Alabanma,

supra, at 891 (dlssenLLno oplnlon of Goldoerg, J.).

' Fix ally, a punlshment may be cruel and unusuaL when,

although applied in pursuit of a 1egltlmaue penal aim, it

goes beyond what is necessary to achieve that aim; that

.-

is, when a punishment is unnecessarily cruel in view of

‘the purpose for which it is used. Weems v. United States,

. supra, at 370; Robinson.v. Callfo:nla, supra, at 677

(concurring opxnlon of Douglas, J.); Rudolpn V. Alaoama

'  supra, at 891 (dlssentxng opinion of Goldberg, J.).

Defendants contend that the use of the ' 'strip"

or quxet" cell is warranted in e“lmlnatenﬂ so-called

institution; that fighting, paysical .violence. thr OWLﬁ
’ ] s I 5

"+ objects, vile, abusive and Lhreaue“Lug language and -

"incorrigible" 'inmates from the rest of the inmates in the

I
-
et s

epithets, sometimes coupled with overt conduct, call for

" that the strip cells are used both as a preventive and

stringent,‘strong and protective measures.
It is further codtended by the defendants

-

punitive device. - In some instances, it is poxnecd out,

iamates with su1c1dal tendencmes ax o lncarcc atcd in

such cells in oxder to prevent them from doxng physmcal-

Harm cither to themselves or to others. It may be noted

;that several lnmates ln the °a1d strip ceLls were qole to-

accomplksu and consummate thc su101de.

1c appears ‘that the cells in question were used

to house .hose wno are aSuOrthly bcyond tHe reach of

rdina :y con““ols and prlson dl;ectlves.

10. \
. .
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Usually the adminiSurauxve rcsponsxbllkty of = '

correctional lnsLluutlons rests occu*larly within the prov-

ince of the officials themselves, without attempted intru~
. N . -

sion or intervention on the part of the courts. See,

e.g., Harfield v. Bailleaux, 290 F.2d 632, 640 \9Lh Clr.
190;) Cn;lds v. Pegelow, 321 F.2d 487, 489 (4th Cir.

.

425 (7th Cir. 1964). S | o

However, when, as it appears in the case at bar,

the responsible prison authorities in the use of thé strip

cells have abandoned elemental concepts of dece ency by’

. permitting conditions to prevail of a shocking and

~ conifinement depicted in the forecgoing summary oL the

.

debased nature, then the courts must intervene -- and in-

. tervene promptly =-- to restore the primal rules of a

che .

I

civilized community in accord with the mandate o

n

Constitution of the United States. Cf. Tallevy v. Stephens,

247 F. Supp. 683 (E.D.Ark. L905), Fulwocd v. Clemmer, 206

F. Supp. 370 (D.D.C. 1962), Gordon v. Gargi%on, 77. ¥. Supp. P

477, 479-80 (E.D..ILll. 1948); Lee v. Tahash, 352 F.2d g~
970, 972 (8th Cir. 1965). Sce generally, Rdwards v. Uuncaﬂ
355 F.24 993, 994 (4th Cir. 1966); Redding v. P

'

22

E
ce

)

o

ct
M
i
)
%
0]
=

F. Supp. 124, 126-28 (N.D. I1l, 1963); United §

L

el Hancock v. Pate, 223 F. Supp. 202, 204-05 (N.D. Ill.

1963); Comment, 72 Yale L.J. 506 (1963).

th-

In the opinion of the court, the type o

k] .

inmates' testimony results in a slow-burning fire of

2]

resentment oa’ the part of the anatbs untlil it flnally

‘explodes in open x cvol», coupled w;uh uhelr violent

. and oxzac e conduct ‘Requirlng man}drvbeast to-live,

BV

1963); Uait ted States ex rel Knight v. Ra gc., 337 F.24 - IR

e

Lok}
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eat and .sleep undet the deﬂradlng conditions
pointed out in the testlmony creates a condition . .
that inevitably does violence to elemental concepts(\

of decency.

The testimony further reflects that the
security officers made no effort to remedy the
situation, notwithstanding persiséeﬂt and violent '; 5
complaints on the inmates' “part. | - : ‘

However, within recent dabe, and coxncxdeﬂtal

«'Wluh the flllng of the several acLlons herein

by plalntlff, certain remedial conditions were

~established and maintained as hereinafter set

o forth. . ' S : o

Superxntendenu Cletus J. Fitzharris, Deputy

”7.Supec1nuendent Robert Donnelly,.Sergeant William l';m}f..

.. T. Friedrick, and George F. Jjohnston are essentially

-e

~ dedicated career meén. It should be observed that

every courtesy was extended to the court and to.its

- ‘ . - . -
attaches in connection with thc luqu*"y conducted

-

" at the Soledad facili ty. Tq:»hcr that all records

- LequesLed by the court ox couQscl were madp avallable.

However, . there is a note of LUuLllLy tﬁag seems toO .

;hruﬁ‘hhrough the pattern of their testimony. Superintend-
: N ‘ ‘

"@nt Fitzharris commented as follows:- I

7/

Q. And would you say that the quiet cells
described in your a&rcct examination. Ls a
proper means of such control. of noise?

* A. I don't kaow. I just don't know -
'what ig ghe propc means. ‘The best we have.
oo so fa o oo

[ " ) . ¢ ': . ' i
“ . .

L T
-
By

“ ff
- I

- . 12,

A
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- Donnelly to Supérintendenu F

A. -1 don't know, but I cerhalnxy
nobody's happy w1th hav11g to treat human
belngs like this, but some human beings
can't be treated otherwise, that we know
OJ-o
The futility may well have been generated

as the result of understaffing and a lack of adequaté
personnel to service the AdJustment Center and the

strip cells.

_The memorandum from Assistant Superintendent

itzharris dated April 12,

1966, markévaiaintiff's Exhibit No 16 gives coanrmaulon

- to the problems implicit in understafflng

. Those complalnts which' have come

© To our attention have emanated from the
Adjustment Center, "0" and'X" wings,

- Central Facility. Without bclaborlnv
o the point, some of the most hostile
' and dangerous inmates within the Depart-

. ment of Corrections are housed in these
wings. In addition, these wings are
understaffed and the men on loc&un status
receive iittle in the way of any kKind of )

PEs

1n01v10ua1 attention wnlch no doubt, increases

their anger and COmplalnLS. (IuallCS ours)

At thls juncture it should be obsegved that the

Supreﬂe Cou t of the State of CallLoLnla through an

unldekt"’ed Associate Justice, made quulry of Administrator

H

by an: lﬂﬂaue concernlng treatmen; 1n the dlSClpllnary unit

| '

I

y

\

RlchaLd A. WcGee (and thence, of DlreCuor Dunbar) concerning

o

wcerualn questlongble praCulces in view of accusatlons made .
. . l«.8_-

L-'

7 Tr 50. 258 1 5 7
8 Tr. pp 477 478

31;13;iﬂ-; '

»~
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,It'mayfbé inferred ano it is cerualnly ﬁou denied,
that uhe inquiry was coincident with the petltld%er's
vappllcatlon bcfore the Supreme Cou““ for a writ. .
‘As a result of ths 1nqu1:y the court
: rcquestea LHe p:oduculon of any and all memoranda and docu-
ments bea‘xﬁg upon Lhe same. Super lﬂuendenh rltzharris sub-
‘mlttcd ncmoranda whlch have been marked in evidénce‘as |

- Plaintiff's uxnlblus Nos. 14, 15 dnd 16, The memoranda

P

... . are cSpecially'reVealing as they' bear upon the cuestionable
-practices ﬂOle particularly alleged by plaintiff Jordan.

Ia the memorandum‘ﬁrom}L..M;lStutsman, Chlef

. . N~
v LN . :
Depu cy. D'"ect05 to All Wardens, dated February 1, 1960,
v - . RN
. the following appears: ~
S . Recently Chlg catire matter was ‘brought
SR T . to the Director's attention through a w*it
P U submitted by an ;amate in which many .
: o S accusations were wade concerning treatment
: .. . in the disciplinary unit. The writ.was
: ' : . denied by the court. Review howevexr *1u1catcd
Lol v ‘ ., - some questionable practices which have been .
o ..« = corrected with resvect to strict adhecrence to i
R ‘rules ‘and hO’UlablOﬂo. This memorandum is '
¢ ... srwritten to remihd you again that each warden
EROECERFLIE .o¥ suverlnueﬁdenu wust personally see to it
that rules and regulations and procedures
invélving inmate discipline are strictly Loklowed
it is considered part of the job of a warden or 2
upeanBCﬁacnt to not Oﬁly keep himself lﬂLO“ﬁCG in
BT tQLS'h:ea via eports and contacts with his staff, . -
L. but also through first hand knowledge by vxsxtzng Vo
L - ‘“he axscxoxlﬂacy areas in H;s lﬂSuluu on, o

. ." S . . LR ' . : : 4

[

Furbhck, in uh“ mcmo andum sub iitted by

‘Superintendent Fitzharris to the attention of Director Dunbar

dated April 13, 1966, recognition is given to the plaints

.

and grievances submitted by pe etitioner:

In addition to items contained in Mr.
Donnelly's report, I should point out that we
*. have installed an automatic f]usHwa device
for the orieatal tollets in_the strip CCLLQ.
This eliminates the possibilitcy of steaif
becoming involved in other watters and not flus
ing the toilets with chula*ity Provisions have
al

beon made for water and personal nygLOﬁe m:“c -1
. . A

F T T
R i

23
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tion bc*o:e thc Suprcme Court of the St*“e )

. to these basic requirements under the apparent compulsion o

B R R L K LI T PPy TYP RSP -

. et mrone mvmer

to _be available to the inmates in strip cells
SO th..-.x. Dersonal avgliens maV e wmaintalned,

L apologize »or Gl C. iV, e reporC.
(italics ours) ‘ d

3
o
o
0
2l
o
et
£3

<

It xs-manifes; from the foregoing exécrpts,

ertain radical

(@]

as well as the surrounding testimony, that

changes and revisions were made in the practices surrounding

incarceration in the strip cells. Whether the changes were
made as a result of the petition filed in this court

or before the Supreme Court is immaterial. It is fairly'

‘inferable that the revisions and corrections were made in

meeting the criticism generated by the plaintifi's applica-

| 231

Califorala.

The dekendaﬂts deny that uhe rcv1310qs and corhcc iouas

.

resulued fcom such lﬂqury and seemlﬁ«ly contend Lhat they

were to some ex;enu wponuancous. ;ne»court‘ys not inclined

co this view.

It is perfectly apparent to this court that

waether a man is confined in a strip cell, oxr in solitacy.

0
'5
L
P

acMeﬁt he 1is entltled_to receive the essentials foxr

survival. The essentials for survival necessarily include

the elements of water and food and reguirewents for basic

_ssanltation.

' ' The defendants themselves have given recogniction:

Kol
.

cheir directors and superior officers. It-appears from the

o
<

testimony Hat an inmate so incarcerated now receives

basin, pitcher of water, towel, tooth b;ush aﬁd uoothpaste

‘toilet tissue, and is permitted to shower once a week. - °

C

The gx raphic testimony of the psychiatrist

Raymoud 1. Haék fully excmpl fies the reasons foxr supplying

3

L“.QSL

Q.

'
baSlC requxremeﬂts.v His testimony reads, in part,

- r

follows:

15.
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- THE COURT: All right, Doctor, will /ou
pause for a moncnt and consider yourself inside
one of the cells in question with the Llaps up.
Do you concede that here 131'* any light in

the cell, Doctox? N
THE WITNESS: Yes. - ’
THE COURT: It is absolute 2ly carx.

v
THe

WITNESS: Not guite, because these are
not, as the so-called uolluary confinement cells

of former years where there was. no ll”ﬂu.' Taere
; lHu COURT.‘ Veky slight.
f' WITNDSS' Very slight.

LHL CODAL. Mindful of. the conditions uude.

B WL‘A}.Ch a man 1is com::.m.d l"i a cel..L in CI\JCS«.J.O“I

.ﬂ5~OVidea with

- how do you propose he maintain h

7

S De 0“1:..1.
&.‘Te 1i (e?

5

bodlxy clcanllness, his hana and

-

HE WITNESS:
the

fLs

He is’ n"OVLded wztg o
He is sunposed

toilet thsuc

" to be removed to be -- he is supposed to be

0o+

emoved to be showered.

LI

THE COURT: ~Wnen?' And how often?

- THE WITNESS: 1 believe at least every five
days was the minimum. ‘

THEE COURT: So for a wneriod of. five days, at
east, his body, if he is s;&;ppcd, and his nands
gually, would be the sudbject of some degree of
ontamination. Isn't that coxrzect?

THE WITNES Yes, but as ==

THE COURT: Is it correct, Doctor, or is it

not? L :

THE WITNESS: For a period of fiv days ue

. }

S
possibly might be quite soiled.

THE - Yes. . And guite contaminated.

Lhia

COURT:

THE WITNESS: Yes.

THE COU?"' Let's confine ourselves to the
11 in qheSLLOﬁ Lo the degree of light, <o
‘L“» lack of cleaniin s, to the lack of apparcac
facilities for a man CO'Gither bathe or wast ais
hands. I address .the guestion agaxn-tO“yoa;~u '
~Doctox, mlﬂdxul of your coastant surveillance
9 . Lr.Ap. 1 '

597, 1. 8, to p. 998, 1. 13

. .
¢ KR "I .
PN .



. . ~
. . ? Yoo - rAwhen; metne .. -\ ‘;. oiam
\ ] A/
) 3
.+~ over these cells or at least ‘casual surveillance:
-~ Did you at any time duriag uhC course of your'
o ~ career make a recommendation rega arding any
T device -or facilit Cy uhau might bc uuec by Lhe
- lnmate%g RIS '
, = _ e
R ../ THE WITNE SS No devices or facilities.
RN “T have madc the recommendation unub be ought to

. ~THE WITNESS: Ves.
THE COURT: - Wle you st

ldentity of the inmate.

ate

L

the name or -

TMT COURT That the inmate ougn; to
taken out e ‘ :
.. . | THE WITNESS: That the inmate ought
e T Lakoﬁ OUL and the cell should be cleancd
.37 THZ COURT: Was C!

*t?g be ““keﬁ out and cleaned one way or auotncc

be

to be

o

_ that promv;ea by a 3nYSlcaL '
observa cion you made of any inmate? -

: ' THE WITNESS: d01 t know.
THE COURT: What was the condit‘onvof ais
body?
. . THE WITNESS: If I entered a cell and the
cell smelled bvadiy, I feel this is aun unhealthiul
situation. As was made an effort at CMI, as I
have alluded ~-, -
b THE COURT: Is it not true, notwithstanding
. the steach or smeﬁl, mzay of these inmates were
permitted to and forced to eat their meals in
that stench and odor? ‘
THE WITNESS: I don't know as thay were forced
to. It is true that i they were ’O*ué o eat,
¢+ that they might have to eat undexr those circum=~
T stances.t R R A A

Plaiatiff requests that de

o
pe

Cy.s.C. 1981, 1983, 1985 and 1986.

i

ramanently from subjecting plaintiff to violat

‘endants be enjoined

ilons of 42

This relief should be granted, save and except
as to Sections 1985 and 1986, fox, as it appears in the.case at
bar, there has been no evidence that plaintiff has been denied
equal protection of the laws ouch a2s 1s reguired by Sections
_ S ll -

1985 and 1986, sunra. .
10 Tr. p. 599, 1. 24 to p. 601, L. &
11- Collin . Haxr Xmax 341 U.S. 651, 661 (193});”JOVce V.
I—"'l' " - * /
' borrazzm, 32517 31 932 3 (1st Cix. 1983).
. 4' ’ v‘ v .' )

17.
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use of

ments which are essential to life,

"essential

in accord with

. v
- .
B IR VTS PR YR

- If the defendants intend

'y

in the general plan'of soli

a degree of

While the court will not unacrtake to

he precise procedures which the officials must

of the

Ehghuh Amcnomcnt\'

AN

the so- callﬂd 'strip' or "quiet

tary coanf
and by providiag

cqai‘cments as may be necessary
cl

eanliness compatible with element

dopted and Io;lowcd meet the n

- curnems b wt mee o

to continue with the

" cell as g device

o Y ! -
inement, then its

use must be accompanied by supplying the basic reguire-

such
t0 maintain

al de cenc;

the standards of a civilized commaan/

speci;y

th

adopt 1
Constitution, the:
~upon by defendants

i\um Staﬂdahus

The following excerpts. -

are illustrative: “
o ¢) Punitive segrepation in & special
. punishment seccion or buLLding. LALS
. . .seccion is usually acc a parc of the regular o
. living quarters. Iawmates confined in this ares "
usually receive & restricted diet and a loss of
; orivileges., They should be in.& punisiwient status
- and kept there for comparativaely brief’ pericds.
. . Ordinarily no inmate  should be retained in punitive
- seg:ega:ion on restrictive diet wmore than flfteen
E - ddys, and noxmally & sho:ter seriod Ls .sufficw
‘ ient. Those who all to make an adjustment
tnder such ‘couditions can often be treated wore
effectively in spceial administrative segregation
- facilities. The punitive segregation section
“should not be utilized for iIndefinite or perman=
ST ent segregacion. The not uncommon practice of
P ‘confining insane ilamates thc:e is. indeiensible,
g . all insane inmates should be transferred to a .
mental hospital or medical-psychiatric treatment
.o facility.

v . fhe punifive segzomntion sestion
‘ o Cells Jn Lt snould D2 evenly aeatce
' adecuately Lighted *nd ventilated.
V&nfTIEETHH—{b‘-Sumﬁiv‘ﬂCC’qSSI\.
Stancards houLd G& .nLa.n Sathing CoETLS
A, ';
itics sho SO
Lnmates » L O
tne cells COLLCL,
Tt is nec Lfom,a
Iew cedle pPersisc
Wil p ‘..L“uuu.l K rew
CeLLs may Lave oflcus kK Ghed onhy
by Che orricer 15iOm GUTE s “Oie Teill THosC Gia
ciinew oradinavy seat todlefs o
COLLGCS, WHLCh 258 Opcehingg Levo. .
. Tcoilecs waich cae GECUBZAL G THE Cerl Cannol -
flusn aced constantc supervision oy Cac OulliClil.
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aould not be used and if there
cell, Lt shouid be 50
G_tnac 1q_does s WOL excluace ali Lignc,
Natural 0r arcilriicial Limacing saouia be provided
'inz DOYMAL aours oxr tile day o3 nvc“~nﬂ in
D . Ll Candards oY Yeguldy jliviag

b4
- e da . v >
U CCL S, itaiics ours) . .
D e e GRSy .

Punitive. segragation cells should be so .
by cd that all parts are visible to the
olling officer from the corridor. Such

o ast some of them should be sound-
fed foxr obvious ireasons. Doors may be hol-
W wit insulation in the hollow spaces. All.
301“3 possible SlOULG be made to prevent ;he~
.ssion of sound to the ouLsxae Ln“ou

a“‘ao shafts, ducts, ectc. :
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Normally, inmates are not confi
cells with solid doors or placed on restri
diet Lnleus they have created 2 disturbance w
‘conlined in standard cells in the. ecgfegation..

.

t

)
(

2
)"‘

section. OCcecasionaily they are put in cells of
this type to prevent communication with other
prisoners or Lo minimize noise Irom disturbances. .
Some institutions have so0lid fronts on all
cpunishment cells, using wire glass ox glass .
"brick to admit some natural light and o“oviding
. emple mechanical ventilation. Tuoe use of :
couble doors with open grill gates supplemented
by solid front doors, wmaikes it possible to main-
t2in better observation by leaving solid doors
open except when necessary Lo control the noise
of a disturbed or unru y inmate for temporary
periods. View ports or windows of cCﬂpered et
giass snould be provxded in such cells to permit
'good supervision ané to prevent mutilation or
suicide.l2 -

The same nousekeeping proccau”eo will apply
co the Adjus tman Ceater as obtain in tac

general institution, ~"cc7t for disturbed and = - r

-~

1 Pae

destructive inmates wao will be handlec as the
. situation indicates. This includes regularx 13

4 e

change of. bedding, clothing, bathin and feeding.

L2 Defendants' LxOLoLT 1K, Manual 0i COLLCClLOnAL
Standards, The Awerican Correcctional Assoclation, Thixd
Edition, 1966, pp. 414-1L5. This manual, although :
"scrtcolj not vinding on the defendants, was < 2croduced
in evidence by them as an illustration of what is
considered good practice, and defcase counsel pointed
out trhat the manual was largel 1y written by California

- wpenal authorities.

13  Inmate Classification Maﬁual State of Califoraia
S 0AR%
LUOL,.

Department of Corx cctlo“s,lCh.‘V, §01(e), May,
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"request Lskdenlea.  : !

justice will be served by the issuance of injunctiv
. * . J

[y

£ recent date, have undertaken .

to install certain basic essen

- pitcher of water, towel,” tooth brush, toothpaste,

tollet tissue, and automatic toilet flushes. ,
The injunctive relief contemplated should

embrace at least the foregoing revisions in-practice, -

.

and 3uch.others as may be compatible with the constitu~

tionzal mandate p;oscrhokng zainst cruel ahd unusual

punishment wién pafticular reference to the foregoing

=

.

excerpts : *he rules and regulations.

.

The Cou € has considered'blaintlf '

b

s request

k]

~ that damages be assessed against the cefendan s. .Such

‘The Court has concluded that the eads of

e
relief, as prayed, togecher with any ané all costs 1aid
’ ) & _ -

out and expended on bechalf of the above named plaintiff

Jordan by his appointed counoe*, Charles B. Cohler.

. ~

In view of the court's xobeﬂozng disposition

"

(1

.granting injunctive relief, the petition for the writ of

haveas coxpus (No. 44309)uwill‘be dismissed coincident with

£

the fili on and order.
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‘prepared consistent with the foregoing.

. DATED: SEPTEMBER _{ , 1966.
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